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historic resources,” agricultural & forestal districts,”® open space easements,” environment,*

and scenic resources. !

The Hearing Examiner states that “in the end, the decision must be based on informed
judgment....”* But to make an informed judgment, an adequate record is required. This does
not exist in this case with regard to adverse impacts. Selected examples of an insufficient

evidentiary record follow:

a. Safety. When considering the safety of residents, the Hearing Examiner
noted that far more houses lie within 150 feet (and also within 500 feet) of the new line on the
proposed route than on the alternate route.”® But in discussion of impacts, he ignores the fact
that the poles will be up to 165 feet high, placing many houses in the zone where poles and
conductor could fall on them. He also ignores the fact that Dominion provided no study of the
safety impact, which it dismissed as “incremental.” Further, the Hearing Examiner ignores the
Commission’s order to Dominion in a recent case to follow the principle of “placing poles and

conductors as far away from residences as possible.”54

b. Open Space Easements. In considering the impact of the proposed power
line on open space easements, the Hearing Examiner quotes a passage from PLA’s brief
concerning the lack of analysis or information from Dominion on the relevant impacts. But
rather than require the necessary analysis, the Hearing Examiner simply refers to a construction

alternative option Dominion says it will offer to owners of property with open space easements.

71d. pp. 35-37.

“1d., pp. 37-39.

“1d., pp. 39-41.

0 1d., pp. 41-42 and 44-45.

U 1d. pp. 42-44.

2 H E. Report, p. 203.

53 H.E. Report, p. 204.

54 Final Order in PUE-2005-0018, Feb. 15, 2008, pp. 11-12.
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The impacts of this alternative, which appears to require the taking of land subject to open space
easements, have also not been studied and it appears to be inconsistent with Dominion’s decision
that it would not take land under open space casements, a decision it claimed was one of its three
key mitigation measures.” The Hearing Examiner concludes his consideration of this issue by
accepting on speculation that the alternative right-of-way might require “new right-of-way

356

through land protected by open space easements,”” though no study whatsoever supports this

and it is unlikely that Dominion would be able to obtain any such lands.

c. Agricultural & Forestal Districts. PLA witness Dr. Benjamin Weddle, an
agriculturalist expert on agricultural and forestal districts, testified that Dominion failed to assess
the adverse impacts of the proposed line on such districts. He also testified that they produced
no studies on how to minimize impacts or evaluate alternatives that would avoid routing through
the districts. In fact, Dominion produced no such studies during the proceedings.” In discussing
this subject, the Hearing Examiner ignored the lack of any studies and came to a conclusion,
unsupported by any expert analysis, that “agricultural activities generally are compatible with a

58

transmission line. etc. Adverse impacts on forestry were simply ignored by the Hearing

Examiner.

d. Environment. PLA’s post-hearing Brief notes the testimony of PLA

expert witnesses Mr. Paul Farmer and Mr. Marshall Jones pointing out environmental issues left

59

unaddressed in any meaningful way by Dominion.” The Hearing Examiner’s discussion of

environmental harm is focused entirely on the report submitted by the Virginia Department of

55 See, ¢.g., testimony of Mr. John Bailey, Ex. 124, p.23, 11.3-6.
¢ H.E. Report, p. 206.

57 See PLA Brief, pp. 37-39 and Dr. Weddle’s report, Ex. 157.
% H.E. Report, p. 208.

%® See PLA Brief, pp. 41-42.
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Environmental Quality (“DEQ”) that recommended that the line be sited on the I-66

alternative.°

He did not mention or discuss Dominion’s environmental assessment, much less
the deficiencies of Dominion’s assessment, except in one curious way. Ironically, the Hearing
Examiner criticizes DEQ’s recommendation that the line be routed on the I-66 alternative on the
ground that it was based on incomplete information in Dominion’s submissions. The Hearing
Examiner alluded to incomplete information concerning the amount of undisturbed land
impacted by the I-66 alternative.®! There are in fact no adequate studies from Dominion or
others on that subject, as well as many other subjects, for DEQ to consider. Obviously, if studics
are inadequate, there should be additional studies. The disheartening thing is the use by the

Hearing Examiner of inadequate studies by Dominion to advance Dominion’s case, rather than to

require proper studies.

€. Electro Magnetic Fields (“EMF”).  The Report discusses EMF on page

205. This Commission has never found that EMF does not pose adverse effects on health, only
that insufficient evidence has been produced to show adverse effects. Witnesses for the
Applicants only testify that there are insufficient studies to show there are adverse effects. For
the first time, an expert in a power line case has testified concerning adverse EMF effects, which
the Report correctly states as testimony concerning adverse effects on animals in the vicinity of
power transmission lines in Virginia. This evidence of the observations and conclusions of the
PLA expert Dr. Weddle is uncontroverted.®? The Report is also correct when it states that PLA
recommended additional study on this important issue.® It is common knowledge that it is not

unusual in the United States for evidence concerning adverse effects on animals to be considered

" H.E. Report, pp. 209-216.
! H.E. Report, pp. 213-214.
52 pLA Brief, p. 38, fn. 30,
% Ibid.
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when assessing adverse effects on humans. The Report improperly states there is “no evidence”

of adverse EMF effects.®

f Historic Resources. PLA’s Brief details the failure of Dominion to

provide a comprehensive assessment of the historic resources that will be impacted by the
proposed route in Fauquier, Rappahannock and Culpeper Counties.** The testimony of PLA
expert witness Dr. Patricia Curry66 comprehensively describes the situation in Rappahannock
County. The Hearing Examiner took note of PLA’s position that the studies included in the

67

record are inadequate.”’ On this point, the Hearing Examiner indulged in a non sequitor.

Admitting “there is a general agreement regarding the need for additional study,” he indicated

that they are to be made “after route selection.”®®

This is the proverbial shutting of the barn door
after the horse gets out. The Report finds that it is preferable that the Commission should decide

a case on inadequate information when more complete information is readily available.

g Scenic Resources. PLA’s Brief sets out the serious inadequacies of the

studies in the record concerning scenic resources® In this regard, PLA expert witness Dr. John
Beardsley’s testimony is highlighted because it explains with authority the insufficiency of
Dominion’s effort. The Hearing Examiner does not address the issues raised by Dr. Beardsley,
except to the extent that they overlap with impact on historic and cultural assets.”’ But impact on

scenic resources is treated scparately by the Virginia Code and raises many different issues than

* H E. Report, p. 205.

5 See PLA Brief, pp. 35-37.
5 Exhibit 158.

" H.E. Report, p. 218.

% Ibid.

¢ PLA Brief, pp. 42-44.

™ H.E. Report, p. 218.
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does impact on historic resources. As Dr. Beardsley points out, Dominion’s analysis is simply

not an adequate scenic resource analysis.

Summary of Adverse Impact Analysis by Dominion. In conclusion, the record in
this case relating to adverse impacts is too deficient to reasonably support a routing decision.
That deficiency stems from Dominion’s failure to provide adequate information to the
Commission. The Hearing Examiner only takes this situation into account to discredit DEQ’s
routing recommendation because DEQ relied on the inadequate information Dominion supplied!
Thus he has made an irrational and arbitrary recommendation in the Report. Surely Virginians
deserve a full and fair set of impact studies. The entire impact analysis should be re-done before
any decision is made on the routing of the proposed power line. On these issues the applicant
has the burden of proof. The Report erroneously ignores evidence that the studies and analyses

by Dominion are insufficient to support route election in these cases.

6. The Hearing Examiner Erred by Recommending a Route that Will

Not Minimize Adverse Impacts. As set out in Comment 5 above, the Commission is charged

by law with minimizing adverse environmental and other impacts. The record in this case,
though inadequate, overwhelmingly indicates that as between the proposed and alternate routes,
the alternate route will cause far less adverse environmental impact. The selection of the
proposed route by the Hearing Examiner is inconsistent with the statutory requirements to

minimize adverse impacts as a matter of law and is unreasonable and arbitrary as a matter of fact.

PLA explains this situation at length in its Brief. To begin with, PLA demonstrated why

the information underlying Dominion’s adverse impact assessment does not support the selection
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of the proposed route,”’ In this regard, Dominion’s own routing criteria overwhelmingly point
away from the proposed route as the appropriate route for the power line.”” The record shows
that 10 criteria disfavor the proposed route and that only four favor it and two of those do so only
weakly. Dominion, however, did not weight the criteria. To do so in any reasonable way would

have resulted in the selection of the alternative I-66 route.

Rather than weight the criteria, Dominion reiiéd on an analysis of “key” advantages and
disadvantages of the routes.”” However, a review of this analysis reveals that it does not actually
support the proposed route as the route that best minimizes adverse impacts,” It is obvious,
upon scrutiny, that Dominion arbitrarily ignored some of its own criteria and “key” findings that
pointed away from the proposed route, minimized the importance of others, and exaggerated the
importance of the few that supported the selection of the proposed route. The Report urges the
Commission to adopt the proposed route in spite of the analysis and evidence that disfavors that

route.

Though inadequate, the underlying factual information in the record overwhelmingly
points away from the proposed route as the appropriate route. PLA’s brief goes through all the
issues that indicate that the proposed route should be rejected by the Commission. They are

summarized as follows:

o The proposed route will cost far more than the 1-66 route.”

e The proposed route will require far more new right-of-way acres.”®

"' PLA Brief, pp. 45-55.

2 See PLA Brief pp. 45-50.

” See Exhibit 5, Appendix, pp. 121-123; testimony of John Bailey, Ex. 124, pp. 14-15.
™ See PLA Brief, pp. 50-55.

* See discussion above at pp. 15-18; see PLA Brief, pp. 55-56.

8 See PLA Brief, p. 57.
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¢ The proposed route will be far longer.”’

e The proposed route will cross 10.4 miles of Agricultural & Forestal Districts, as
against none.”

o The proposed route will negatively impact significant open space casements.”

e The proposed route will have far more adverse impacts on forest land and wildlife.*

o The proposed route will have more impact on wetlands.®!

» The proposed route will have more significant adverse environmental impact.®?

e The proposed route will have far more adverse impact on residents.*

The Hearing Examiner addressed some but not all of these points in the Report. While it
is clear that he strains to interpret these factors as favofably as possible for Dominion’s proposed
route, a good look at what he says shows that the factors stubbornly continue to point away from

the proposed route.

a. Impacts on Residents. This issue is discussed by the Hearing Examiner at
pages 204-5 of his Report. He concedes that “the number of homes impacted supports the choice
of the alternate 1-66 route.” He then says there is no evidence of EMF risk to human health.®®
But he omits any consideration of the 34 homes that will newly be in the zone where the poles or

conductors could fall on them. Thus, while he gives the impression that this is not very

important because there is already a line present, that is only accomplished by omitting reference

to the very significantly heightened risk to many homeowners. The Report erroneously ignores

the evidence and recommends selection of the proposed route.

7 See PLA Brief, pp. 57-58.

™ See discussion above at pp. 23-24; see PLA Brief, pp. 58-60.
7 See discussion above at p. 23; see PLA Brief, pp. 60-62.

% Gee PLA Brief, pp. 62-66.

8 gee PLA Brief, p. 66.

#2 See discussion above at p. 24; see PLA Brief, pp. 67-68.

# See discussion above at pp. 22-23; see PLA Brief, pp. 68-70.
% H.E. Report, p. 205.

8 See discussion above of EMF at p. 25.
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b. Open Space Easements. It is clear from his discussion, though somewhat

confused, that the hearing Examiner understands that the proposed route will have adverse
impacts on open space easements (“OSEs™), adverse impacts not included in Dominion’s impact
submissions.*® However, the Hearing Examiner clearly erred in suggesting that “at a minimum,
the possibility of Dominion requiring new right-of-way through land protected by open space
casements adds risks and uncertainty to the alternate 1-66 route.”®” As result of this rumination,
he refused to admit the obvious fact that there will undoubtedly be adverse impacts on OSEs on
the proposed route, but very little chance of any such adverse impact on the alternate route. He
voiced his opinion in the face of Dominion’s stated position that it would not take right-of-way
on the 1-66 alternative from lands with OSEs and even though he noted the obviously correct
testimony of witnesses opposed to the I-66 alternative “that it would be highly unlikely that
Dominion could overcome the ‘unavoidable obstacles’ posed by the Virginia Open-space Lands
Act” to taking land burdened by OSEs in the 1-66 corridor.®® Under the circumstances, the
Hearing Examiner’s refusal to recognize the impact on OSEs points away from the proposed
route is unreasonable. There is no doubt that the power line will injure OSEs on the proposed
route in contrast to a very remote possibility that the alternate route would result in any similar

impact on OSEs.

c. Cost. The Hearing Examiner addresses cost at pages 206-7 of his report.
These Comments address the issue above at pages 15-18. The excess cost of the proposed route

obviously disfavors it and supports use of the alternate route.

% See H.E. Report, pp. 205-206.
¥ See HLE. report, p. 206.
* Tbid.
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d. Agricultural & Forest Land. The Hearing Examiner states that “similar to
the assessment of cost, the impact on agricultural/forestal districts tends to support the use of the
alternate 1-66 route.”® How could it not, as the proposed route traverses 10.4 miles of such
districts, while the alternate traverses none. Despite this, he attaches little significance to the
impact on the districts because, in his view, unsupported by any expert evidence, agricultural
practices are compatible with transmission lines. The Report ignores the forestal aspect of the

districts that are obviously completely incompatible with the line.”

e. Environmental Impact. As discussed above, the hearing Examiner is at
pains to discount the DEQ’s recommendation that the alternate, not the proposed route, be used
for the power line.”! As noted, he bases his disregard of DEQ on the ground that it was based on
inadequate information from Dominion that was subsequently updated. But the so calied
updated information is as phony as the proverbial three-dollar bill, consisting of a revision of
data purporting to increase the amount of forest lan& that would be impacied by the use of the I-
66 alternative. PLA expert witness Marshall Jones, former director of the U.S. Fish and Wildlife
Service, inspected the lands in question and testified that they were nothing more than the
wooded fringe of the I-66 right-of-way and did not have the forestal or wildlife value of the lands
that will be impacted along the proposed route.”? The idea that DEQ’s views would be altered by

this so-called updating is prepostc:rous.93

* H.E. Report, p. 208.

% See discussion above at pp. 23-24.

1 See discussion above at p. 24,

2 Tr. p. 4901, 11, 12-18,

% See PLA Brief at pp. 62-66 for a discussion of this issue. Mr. Jones’s report on the I-66 wooded fringe is Exhibit
185. Mis testimony on the subject of the I-66 wooded fringe is found at Tr. pp. 4898-4938,
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The Hearing Examiner’s conclusion that “an evaluation of environmental issues does not
support one route over the other”™ depends entirely on the unsupported assumption that DEQ
would alter its recommendation, had it taken the so called updated information into account, and
also by ignoring PLA expert witness Marshall Jones’s and others’ testimony. The impacts on the
environment will be significantly more severe on the proposed route and it is unreasonable and

arbitrary to hold otherwise.

f. Historic & Cultural. The Hearing Examiner finds that the impacts on

historic resources are greater on the alternate route than on the proposed route.*® The discussion
above”® shows that the record on this point is inadequate, and that the Hearing Examiner
concedes that more studies are required, but the Report concludes that studies on this issue

should occur only after route selection.

On all of these subjects discussed by the Hearing Examiner, it appears that only adverse
impacts on historic assets, in his view, actually favor the proposed route. In fact, in his
conclusion® it appears that the Hearing Examiner’s entire adverse impact decision is based
solely on the impacts on historic and cultural assets. In light of the weakness of the record on
this point and the fact that so much evidence points away from selection of the proposed route, it

is hard to imagine a more unreasonable and arbitrary decision.

7. The Hearing Examiner Erred by Recommending a Route that Will

Not Maximize the Use of Existing Rights-of-Way. * As stated above, the Virginia Code requires

applicants to submit evidence that the use of existing rights-of-way will not serve their purpose

* H.E. Report, p. 216,

* HE. Report, p. 218.

% See discussion above at p. 25.
" H.E. Report, pp. 218-219.
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and that use of existing rights-of-way means on, over or under such rights-of-way, not parallel
thereto.”® We have noted above that the applicants failed to submit such evidence with regard to
the feasible right-of-way from Meadow Brook to Doubs.”” Dominion did submit evidence that it
could use the I-66 alternate right-of-way for virtually the entire way. With regard to the
proposed route, Dominion claims it can use existing right-of-way for almost half of its route,
This, however, is an exaggeration. Mr. John Bailey testified that Dominion could use existing
rights-of-way for 48% or 31 miles of the 65 mile long Dominion portion of the proposed
route.'®” However, Mr. Bailey’s percentage is much too high because he failed to include the 16
miles of the proposed route in Warren County that TrAILCo will build. Also, as discussed
above'?!, at least 7 miles that Dominion seeks to use existing rights-of-way are located where
both the old and new power lines will be squeezed unsafely onto a 150 foot right-of-way, a

practice the Commission should not allow because of Safety and security issues.

It is true that the opponents of the I-66 Route and VDOT have raised a number of “what-
ifs” about the I-66 Alternative, most of which are not credible. For instance, VDOT doubts that
Dominion can find an environmentally suitable connection from the I-66 right-of-way to the
Loudoun substation terminus of the new line. However, the proposed route will cross 1-66 on its
way to the Loudoun substation and so this objection makes no sense because the alternative route
can usc the route projected for the proposed route to reach the substation. Without belaboring
the various points, the key objection is that Dominion has miscalculated by assuming it can use
the 1-66 right-of-way for the entire 37 miles of this alternative. This may or may not be true.

The record has no studies to support this idea. None of the opponents of the I-66 route submitted

% See pp. 9-10, 14 above.

# See pp. 14-15 above.

19 Exhibit 202, p. 2, 1L 10-11.
1! See pp. 18-20 above.
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evidence as to what part of the I-66 right-of-way could or could not be used. Their testimony is
largely speculation. Without more specific testimony the Hearing Examiner’s decision is
unfounded and without supporting evidence. This is especially so if one considers the disparity
in length of the two routes. The proposed route is, in Dominion’s territory, 65 miles long, and
the alternate 37 miles long. According to Dominion witness John Bailey, Dominion will put 31
miles on existing right-of-way along the proposed route, and 34 miles on new right-of-way. If
the Commission disallows the double use of the 150 foot right-of-way for the 7 miles proposed
for such, then only 24 miles of the proposed route would be on existing right-of-way, and 41
miles on new. Even if, hypothetically, Dominion could only use the I-66 right-of-way for 50%
of the alternative, that would mean that only18.5 miles of the route would require new right-of-

way.

The extra length of the proposed right-of-way is an obvious disadvantage of that route.
Analysis of the comparative use of existing rights-of-way should take the comparative lengths
into account. In this case, of course, it is only possible to make specific comparisons to the two
routes using the information Dominion submitted. Since the Hearing Examiner does not accept
Dominion’s information on the location of the alterpate route and there is no information in the
record as to what the actual location would otherwise be, he is comparing the proposed route to
speculation. However, because of the disparity of length, even with many adjustments, the
alternate route is very likely to be preferable to the proposed route. This derives from the greater
length of the proposed route. Speculation, but not evidence, supports the Hearing Examiner’s

Report.
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E. Additional Comments Concerning Routing and Adverse Impacts: PLA
Adopts Evidence, Argument and Comments of Selected Respondents.

PLA presented nine expert witnesses on the “routing and adverse impacts” issues. In
addition, PLA reviewed all of the “routing and adverse impacts” testimony and exhibits of the
parties and the Staff. PLA participated and selectively cross-examined several “routing and
adverse impacts” witnesses. PLA adopts both the arguments made in the post-hearing briefs and
in the comments to the July 28, 2008 Hearing Examiner’s Report of the respondents Piedmont
Environmental Council, Virginia’s Commitment and Board of Supervisors of Culpeper County
concerning routing and adverse impacts. Because the evidence presented by the applicants is
insufficient to support selection of the proposed (southern) route, it is not appropriate for the

Commission to select that route for this new 500 kV line.

III. CONCLUSION AND REQUEST FOR RELIEF

WHEREFORE, the Respondent Power-line Landowners Alliance (“PLA”) respectfully
requests, for the reasons stated herein, that the Commission should not adopt the Findings and
Recommendations of the Hearing Examiner in his July 28, 2008 Report and, based on the
evidentiary record and the law, the Commission should (a) find that there is not a need for the
proposed power transmission line, and (b) DENY:tlie applications for certificates of public

convenience and necessity.

In the event the Commission should find that there is a need for the proposed power line,
PLA respectfully requests, for the reasons stated herein, that the Commission should (c) find that
the rights-of-way along applicant Dominion’s proposed (southern) route will not adequately

serve the needs of the proposed power line, (d) find that the Meadow Brook to Doubs right-of-
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way and the rights-of-way on the alternate route will serve the needs of the proposed power line,
(¢) find that the construction of two 500 kV transmission lines on a 150 foot wide right of way is
not a reliable method of installation of the proposed power line, (f) find that the extra cost of the
proposed route is unjustifiably excessive and does not represent an effective conservation and
use of capital resources, (g) find that applicant Dominion has not provided the Commission with
adequate information upon which to base a routing decision, (h) find that the proposed (southern)
route will not reasonably minimize adverse impacts to the scenic assets, historic districts, and
environment (including the historic environment and the health and safety of residents) of the
proposed power line, and (i) DENY the request of applicants to use, under any conditions, the

applicant Dominion’s proposed (southern) route.

POWER-LINE LANDOWNERS ALLIANCE
(66PLA”)

Couns

Charles W. Hundley, Esquire (VSB #19703)
CHERRY, SEYMOUR & HUNDLEY, P.C.
4908 Monument Avenue, Suite 200
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Email: chundley@CherrySeymourHundley.com
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Power-line Landowners Alliance (“PLA")
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