


Environmental Council requested the Hearing Examiner to put on a listed witness out of 

order. The Hearing Examiner denied the request saying (as best I recall) that he 

wanted to stick to the scheduled order of witnesses, 

7 . On that Tuesday, John Bailey and Cyril Welter both appeared, as the next 

witnesses listed on the witness schedule . I cross-examined both and was present all 

day at the hearing . The next day, I returned to Culpeper to perform my duties as 

Culpeper County Attorney . At no time prior to the appearance of Emmett R . Heltzel, a 

senior member (I am advised) of the Virginia Department of Transportation ("VDOT') 

home office staff, was I ever advised in writing, or verbally, of his identity, that he would 

appear to testify on Thursday, March 13, 2008, or that he would introduce exhibits, one 

an extensive memorandum, dated March 12, 2008 from David S. Ekem, P.E., 

Commissioner of VDOT, designated Exhibit 144 . Had I been aware of the appearance 

of this witness or that exhibit, I would have been present to cross-examine him and to 

object to those portions of his testimony and exhibits which I believe to be improper, 

prejudicial evidence in these proceedings . 

8 . At approximately 6:31 p.m., Thursday, I received an e-mail from an interested 

individual stating that a VDOT witness had testified that day (the witness was 

ified) and had introduced exhibits potentially harmful to my Respondent . I 

lately called a counsel for another Respondent who told me the gist of the 

testimonyof the VDOT witness and some of the exhibits he introduced, The witness' 

name he provided was different from the name in the e-mail and so it was not clear to 

me who the witness was- I asked for copies of the exhibits and was told to call Wayne 

Smith, SCC counsel. 



9, At approximately 8:30 a .m., Friday . March 14, 2008, 1 called Mr. Smith's 

office, but he was not available . Following another telephone call to Mr. Smith's office, I 

sent the e-mail (attached as Exhibit 6) to Mr. Smith . 

10 . During Friday, March 14, 2008, 1 requested that my Legal Assistant listen, 

when she could, to the proceeding broadcast and to check postings at the SCC to see 

what we could learn about the VDOT witness and his exhibits . Nothing was learned . 

11 . At about 4:00 p.m ., on Friday, Mr . Smith called me. He identified the witness 

as Emmett R . Heltzel, said that Mr . Smith's copies of the exhibits were marked-up, and, 

suggested that I obtain copies of the VDOT witness exhibits from the bailiff on Monday, 

March 17, 2008. 1 told him that I objected to the unscheduled VDOT witness and 

exhibits with no notice to me. 

12 . On Saturday, March 15, 2008, 1 spoke to a Respondent's counsel and asked 

him if he had the exhibits . He explained that Exhibit 144 was a thirteen page 

memorandum dated March 12, 2008, from David S . Ekern, P,E ., Commissioner of 

VDOT to the Clerk of the SCC and that Exhibit 145, dated December 14, 2007, was a 

three page letter with two pages of exhibits, from Mr. Ekern to the Clerk, I was advised 

that there were three other letter exhibits written by someone else, but they either 

contained maps or were otherwise unsuitable to fax and that I should obtain them at the 

SCC on Monday, March 17, 20087 . Exhibits 144 and 145 were faxed to my office 

where I reviewed them on Sunday, March 16, 2008 . 

13 . In order to give notice to all parties of my objections, at about 4:30 p.m. on 

Friday, March 14, 2008, 1 e-mailed my objections and a motion to strike to the 

Honorable Joel H, Peck and all parties, to give notice of my intentions . 



14. Copies of the Brief in support of the Motion were e-mailed to counsel for all 

parties in the late afternoon, Sunday, March 16, 2008, and it is my intention to file the 

motion and brief with the Clerk of the SCC on Monday, March 17, 2008 . 

Pursuant to VA. Code § 8 .01-4 .3, 1 declare under penalty of pedury that the 

foregoing is true and correct. 

Dated : March 16, 2008 

Telephone : (540) 727-3407 
Facsimile : (540) 727-3462 
dmaddox@culpepercounty .gov 
Counsel for Board of Supervisors of 
Culpeper County, Virginia 

Maddox, VSB #1 34 
Culpeper County Attorney 
306 N. Main Street 
Culpeper, VA 22701 




