





granted after the transmission line was built and already factor in the impact of the line. /d. Tr.

4390, This 18 not the case with the Alternate Route.

As stated previously, VDOT testified that the Alternate Route essentially cannot be
located within the highway right-of-way. Since DVP will be largely unable to use the VDOT
right-of-way, it would be required to condemn private right-of-way from properties adjacent to I-
66 for the Alternate Route. According to DVP, there are six open space easements held by the
Virginia Outdoors Foundation ("VOF") and one property owned by VOF along the Alternate
Route. Ex. 202 at 21 and Attachment JBB-1. In addition, there is at least 641.5 acres of private
property under open space easement in the Crooked Run Valley Rural Historic District
immediately adjacent to the Alternate Route. Ex. 192 at 2. Most of these easements have been
granted to Fauquier County. /d. As the record evidence reflects, DVP would be required to
acquire right-of-way on these open space easement properties if the Alternate Route were

chosen. Ex. 192 at 3.

The restrictions in the deeds for open space easement properties do not permit the
construction and use of a 145 foot tall transmission line on such protected land. /d. In order for
DVP to obtain right-of-way over open-space easement property, the land would have to be
diverted from open space use. The Code of Virginia provides that land designated as open space
under the Open Space Lands Act shall not be converted or diverted from open space land use
unless the public body that designated the land as open-space (e.g., VOF or Fauquier County)
finds that the conservation or diversion meets several criteria. See Va. Code 10.1-1704 (Michie
2006). These criteria include a determination that the diversion is essential to the orderly
development and growth of the locality and in accordance with the official comprehensive plan

for the locality in effect at the time of diversion. It is highly unlikely that these criteria can be
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met given in the significant impacts on cultural, historic scenic, agricultural, and forestal
resources. In light of these impacts, Fauquier County has indicated its strong opposition to the
transmission line. Ex. 170, DEQ Report at 46-50. Moreover, VOF has taken the position that
the "essential to orderly development” criteria in the Open Space Lands Act means that no other
land is available for the right-of~way. Tr. 1752. These criteria apply to all open space

easements, regardless of the holder of the easement or the date the easement was granted.

Thus, it is very unlikely that DVP will be authorized to divert open space easement
property along the Alternate Route for transmission line right-of-way. As DVP acknowledges,
the impact of the diverston of open space land would be significant. Ex. 202 at 21; Ex. 192 at 4
and 8. Given the VDOT position that private right-of-way will be required, the Alternate Route
faces a seemingly insurmountable obstacle of securing protected lands for transmission line use.
Thus, the Hearing Examiner was entirely correct in concluding that the open space easement
issue "adds additional risks and uncertainty to the alternate I-66 Route." Report at 206. The
presence of significant land under open space easement along the Alternate Route strongly

favors the selection of the Southern Route.

V. The Record Evidence Suggests that the Southern Route Would Present Less Impact
On Agricultural and Forest Lands

The Hearing Examiner concluded that "the impact on agricultural/forestal districts tends
to support use of the alternate 1-66 Route, but I do not find this to be a significant factor for
choosing between the two routes." Report at 208. The record evidence not only supports this

conclusion, but establishes that the Southern Route poses less impact than the Alternate Route.

First, with respect to forest land, the Hearing Examiner focused on the numbers in Table

4-1 of the DVP Application. DVP has estimated that 281.8 acres will be crossed for the
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Southern Route and 259.3 acres for the Alternate I-66 route. Exs. 129 and 130, corrected pages
3-8 and 4-3 of the Routing Study and Environmental Assessment by the Burns & McDonnell
Engineering Company, provided as Attachment CW-1 to the Direct Testimony of Cyril Welter in
Volume V of the Application,. However, in light of VDOT testimony, the actual amount is
likely 500 acres or more, not 259.3 acres. As explained above, VDOT had testified that it is not
possible to construct the line solely within highway right-of-way. Even if DVP requires only
248.6 acres of new private right-of-way to construct the Alternate Route, as assumed in its cost
estimate, the amount of forest land cleared for the Alternate Route would exceed 259.3 acres and
could approach over 500 acres. See, e.g., Exh. 130. This would be almost double the amount
required by the entire Southern Route.

In part because of that uncertainty, the Hearing Examiner concluded that new right-of-
way tssues favored the selection of the Southern Route. The same uncertainty exists regarding
the forest land to be cleared, which is largely dependent on the amount of new right-of-way.

Moreover, as the record evidence reveals, there is no qualitative difference between the
forest land being traversed by the Southern Route and the Alternate Route. As noted by DVP,
most of the I-66 right-of-way between Linden and Haymarket is lined with mature trees. Ex.
184. SCC staff witness McCoy also noted that "[iJn many cases we observed what would be
typified as an "old growth forest," having not been disturbed by the I-66 construction." Ex. 195,

McCoy Testimony, at 15.

Last, unlike the Southern Route, the forest land along the Alternate Route serves an

important secondary purpose. As noted by SCC staff witness McCoy

The vegetative buffer [along I-66] serves two purposes: first, it provides a
significant visual buffer for the surrounding landscape and adjacent

20




properties. Second, it provides a significant reduction on adjacent areas of
the noise generated by vehicles passing through on the highway.

Ex. 195, McCoy Testimony at pp. 17-18. Thus, in addition to contributing significantly to the
aesthetic quality of these areas as visible to the highway user, this tree canopy operates to create
a natural buffer between the highway and the surrounding environment, shielding property
owners from the visual impacts of the highway and reducing its audible impact. Ex. 195,

Testimony of Wayne McCoy, pp. 17-18. Tr. at 5024-25; Ex 192, Clifford testimony, pp. 7-9.

Removal of this natural tree protection would have a catastrophic aesthetic effect on the
rural area enveloping I-66, much of which, as discussed below, shelters historic properties and
Historic Districts in Fauquier County from the highway. Ex. 192 at 7-9. Property owners
purchased their homes relying on the protections created by this natural buffer. For example, as
Respondent has testified, in the case of Willow Hill Farm (10362 Willow Hill Road (F275)) and
the other Willow Hill Road properties, the VDOT right-of-way contains most of the protective
tree buffer enveloping the north side of I-66. Id. at pp. 1-2, 8, Attachment 2. Simply moving
the transmission line from one side of the highway to the other will not mitigate the impacts on
the surrounding landscape, residences, scenic assets, and historical properties. See e.g., Ex. 192,
Attachment 1, Thus, removal of forest land along the Alternate Route would have a greater

impact than the Southern Route.

With respect to agricultural land, the Hearing Examiner correctly observed that a purely
mathematical tabulation of affected agricultural land would not lend support to the Southern
Route. However, the Hearing Examiner properly concluded that a qualitative evaluation of the
impacts suggests no meaningful difference between the two routes. There is an existing

transmission line traversing these agricultural districts, and agricultural activities therefore are
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compatible with the presence of a transmission line. Bailey Tr. at 4307-08. The record is devoid
of evidence suggesting that the introduction of a second transmission line would frustrate the
purpose of the agricultural districts being traversed, as would be the case in the diversion of open
space easement land along the Alternate Route. Moreover, as discussed above, it is important to
note that the Alternate Route will require private right-of-way not reflected in Table 4-1. Since
agricultural/forest districts abut up against the I-66 right-of-way, the use of private right-of-way
on the Alternate Route will cause the length of agricultural/forest districts to increase for the
Route. Tr. at 4341. Although the Hearing Examiner did not take into account these additional
impacts, the record evidence establishes that the Alternate Route is far more impacting on

agricultural/forest land.

VL. The Hearing Examiner Properly Concluded that Cost is Not a Distinguishing
Factor in the Route Selection

The comparative cost to DVP ratepayers of the Southern Route and Alternate Routes is
not a discriminator between the two routes. DVP has estimated that the Alternate Route would
cost $131 million, while the Proposed Route would cost $243 million. Under the PIM
Interconnection, LLC tariff, approved by the FERC, DVP ratepayers will pay for 13.22% of the
entire line, which would include the Pennsylvania, Virginia, and West Virginia portions. See Ex.
51. Schedule 12(a) of the PJM Tariff (Establishment of Transmission Enhancement Charges)
sets forth how Transmission Owners may seek recovery of costs associated with S00KV regional
transmission facilities. Assuming the entire line cost $1 billion to construct (which incorporates
DVP’s Proposed route), the percentage apportioned to DVP’s ratepayers would be approximately
$132.2 million. Assuming the entire line cost $990 million (which incorporates the Route
instead of the Proposed Route), the percentage apportioned to DVP ratepayers would be

approximately $130.88 million. The difference in impact to DVP ratepayers as between the two
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lines is, in reality, approximately $17.2 million. Of course, based on the foregoing discussion,
the cost of the Alternate Route likely will be considerably greater than estimated in the DVP
Application. Under any standard, the avoidance of the far greater impacts associated with the
Alternate Route is more than worth additional $17.2 million in cost to Virginia ratepayers to
build the Southern Route.

VII. The Hearing Examiner Correctly Discounted the Department of
Environmental Quality Report

The Hearing Examiner properly concluded that "little weight should be given the overall
routing recommendations reflected in the DEQ Report." Report at 214. The Department of
Environmental Quality ("DEQ") Report is a compilation of the comments of several agencies
and localities, and, with two important exceptions, focuses on the perceived environmental

impacts of the Proposed Route and Alternate Route. The DEQ Report "Summary of

Recommendations” section notes that four state environmental agencies (DEQ Office of Wetland
and Water Protection, Department of Conservation and Recreation, Department of Game and
Island Fisheries, and Virginia Marine Resources Commission) favored the Alternate Route "from
an environmental perspective" if the "no-build" option is unavailable. Ex. 170, DEQ Report at
page 1. The apparent rationale of the four commenting agencies is that the route with less new

right-of-way will pose the least environmental impact.

The recommendations of the four environmental agencies are based on the assumption
that the Alternate Route would use "existing powerlines, easements, and rights-of-way", thereby
resulting in fewer new environmental impacts. Ex. 170, DEQ Report, pages 10, 28, 30 and 63.
However, as stated previously, considerable new right-of-way will be required for the Alternate

Route. This new right-of-way consists largely of undisturbed rural landscape, in some cases
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wooded, and in other cases open pasture, and includes substantial tree buffer protecting the
surrounding environment from the highway. Ex. 192 at 13. In some areas there may be
wetlands associated with small streams or springs. Id. In addition, subsequent to the DEQ
report, DVP substantially increased its estimate of forest impact of the Alternate Route from 5
acres to 259.3 acres, only 22 acres less than the Southern Route. Exs. 129 and 130. The impact
of the remova! of this tree buffer adjacent to and within the new right-of-way, and its effect on
the surrounding landscape, is not discussed, and apparently was not known to and considered by
the four environmental agencies in the DEQ Report. As SCC Staff witness McCoy observed,
“[u]nfortunately, the State commenting agencies did not have this information, prior to their

evaluation.” Ex. 194 at 22.

Moreover, VDOT has stated that the Alternate Route cannot be built entirely within
highway right-of-way, as stated in the DVP application. As stated previously, the record
evidence reflects that DVP assumed for cost purposes that 248.6 acres of private right-of-way
would be required for the Alternate Route, although this estimate appears nowhere in the DVP
Application relied upon in the DEQ Report. By relying on the DVP Application that no new
right-of-way would be required for the Alternate Route, the four state agencies have
underestimated the environmental consequences of the Alternate Route. In short, the
recommendations of the four agencies are based on incomplete information concerning the
amount of undisturbed land impacted by the Alternate Route. For this reason, the Hearing

Examiner properly discounted the DEQ Report.’

% It should also be noted that the analysis of the Southern Route in the DVP Application is more accurate than the
Alternate Route. The study of the Southern Route is not subject to the changes made by DVP to the criteria used to
evaluate the Alternate Route or the revisions that will be required in light of VDOT testimony that the transmission
line cannot be placed within the highway right-of-way. Ex. 144 at 2. Itis clear that the environmental impact of the
Alternate Route would rise substantially once all lands adversely impacted are identified and properly analyzed.
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In any event, SCC Staff witness McCoy noted that the environmental concerns raised by
the state agencies regarding the Southern Route could be avoided or sufficiently minimized:

Further reading of the [DEQ] report does indicate that with more in depth

study, correct placement of the towers and mitigation can eliminate or

significantly reduce many of the concerns expressed in the their report.

Ex. 195 at 6. Thus, any DEQ environmental concerns in connection with the Southern Route
likely can be mitigated and/or eliminated by DVP.
VIII. The Hearing Examiner Properly Determined that the Southern Route Will

Minimize Historic and Cultural Impacts

As demonstrated by the record evidence, the Alternate Route presents more substantial
historic, scenic and cultural impacts than the Southern Route. With respect to scenic/cultural
assets, DVP has estimated that 243.5 acres of forest land and tree buffer within the 1-66 right-of-
way would be removed to construct the Alternate Route. Ex. 131 at Table 3-3. The Alternate
Route would result in “completely new” vertical intrusions and impacts to the I-66 area. As
noted by SCC Staff witness McCoy:

As previously discussed, most of the tree canopy would be lost, as a result

of the clearing requirements of the project. Because of the length of the

Alternate Route within Historic Districts, this impact becomes far more

significant. Additionally, there is an increase in visual impact to Scenic

Byways, especially Route 55. Lastly, travelers utilizing the I-66 corridor,

with some exceptions, are exposed to a very rural and scenic driving

experience. As a State that prides itself on its historic and scenic views,

the loss of canopy and placement of towers for a 37-mile length seems

contrary to one of its core values.
Ex. 195 at 18. SCC Staff witness McCoy also described the significant difference in scenic
impacts between the Alternate Route and the Southern Route:

While as a result of the construction of the highway, clearly, topographic

changes were made, the project with the exception of signs is at grade.
The placement of towers and loss of vegetative cover would compound
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the visual impact. There would be limited opportunity to mitigate this
visual impact.

Id. This is particularly the case where, as here, the removal of significant tree buffer would
expose residents to the sights and sounds of the highway, compounding the impact of the
transmission towers and exposing resident to new highway impacts.

With respect to historic resources, DVP, SCC Staff and DHR all have concluded that the
Alternate Route would present far greater historic impacts than the Proposed Route. In the DHR
Appendix to the DEQ Supplement, DVP acknowledges that the Alternate Route would run
through or adjacent to numerous NRHP properties and NHRP Historic Districts. Ex. 132, DHR
Appendix, at 60. With respect to the existing impacts of the highway on adjacent historic
properties, DVP observes that "I-66 is not particularly visible or intrusive on the surrounding
landscape, mainly due to the presence of substantial tree buffer along the highway." Id. at page
60. DVP also concludes that there will be "severe visual impacts" to multiple Historic Districts
along the Alternate Route, including the John Marshall Leeds Manor Rural Historic District, the
Crooked Run Valley Rural Historic District, Goose Creek to Cromwell's Run Rural Historic
District, and multiple, individual historic properties, including The Hollow, Yew Hill, Ashleigh,
Aspen Dale, and Oak Hill. Ex. 132, DHR Appendix, at 60. DVP concludes in its DHR
Appendix that the impact to historic sites on the Alternate Route will be appreciably greater than
the Proposed Route. /d.

SCC Staff witness McCoy also noted that Alternate Route presented much greater
historic impacts than the Southern Route:

The second area of concern is that of the historic and archeological

heritage that this area possesses. There has been significant testimony of

the historic/cultural impact that a transmission line would have. While

both alignments have effects on these assets, the Alternative Route is
significantly more impacting. This, coupled with the loss of vegetative
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cover for miles on 1-66, makes this an oppressive impact, especially in an

area that currently offers a relatively scenic driving experience, along both

the Interstate and adjoining secondary highways.

Ex. 195 at 24. SCC Staff witness McCoy draws the critical distinction between the incremental
impacts of the Southern Route, and the new and oppressive impacts of the Alternate Route.

In the DEQ Report, DHR strongly recommends that the Commission "select {the]
Dominion Proposed [Southern] Route in an existing transmission corridor which will have
considerably less visual effect upon historic properties than the Alternative I-66 Route. The
majority of the historic properties [along the Southern Route] will sustain no new visual effect to
moderate visual effects based on the transmission line's increased visibility within the existing

right-of-way." Ex. 170, DEQ Report at 42.

DHR states that "[i]t is DHR's opinion that the Alternate (I-66) Route will have severe

visual effects to the majority of the historic properties within this study area due to the fact that
there is no existing transmission line corridor. The alternate (1-66) route is sited within the
VDOT I-66 cormdor 150 right-of-way, but few vertical features of the stature of transmission
towers disrupt what is largely a series of panoramic viewsheds of the rural landscape." Ex. 170,
DEQ Report at page 41. DHR maintains that "[t]he severity of the visual impacts posed by the
alternate (I-66) route are largely due to the close proximity of the route's alignment to these
historic properties. In many cases, the route borders the historic property boundarnies, often with
unimpeded views to the transmission towers, as seen in the John Marshall Leed's Manor Rural
Historic District, The Hollow, portions of the Markham Historic District, the Crooked Run
Valley Rural Historic District, Yew Hill (Watt's Ordinary), Ashleigh (Ashley/Hooewood), Aspen
Dale, Oak Hill, Goose Creek to Cromwell's Run Rural Historic District, Thoroughfare Gap

Battlefield, Beverley Mill (Chapman's Mill), and Thoroughfare Historic District. Other historic
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properties are not in as close proximity to the alternate (I-66) route; however, their associated
viewsheds may be severely affected by the intrusion of new transmission towers."'® Ex. 170,
DEQ Report at pages 41-42. DHR concludes that "the severity of the visual effects posed by the
Alternative (I-66) Route will result in a loss of integrity to significant historical properties; as a
result, it is DHR's opinion that the Alternative Route should not be pursued.” Ex. 170 at 108.
DVP has adopted the DHR analysis of the historic impacts associated with the Southern
and Alternate Routes. Tr. at 5058, L24 to 5059, L11. In addition, SCC staff independent
consultant Wayne McCoy has concurred in the DVP and DHR assessment of the "oppressive”
impacts of the Alternate Route on historic resources. Ex. 194, McCoy Testimony, at 17-19 and
21-22. In short, the overwhelming record evidence establishes that the Alternate Route would

have far greater impacts on historic and cultural resources than the Southern Route.

IX. The Hearing Examiner Balanced Competing Factors in Selecting the
Southern Route

The Hearing Examiner s_tated that "[t]he recommendation as to a route generally comes
down to a weighing of the benefits of using an existing right-of-way and corridor, against the
greater number of homes impacted." Report at 218. Applicable law envisions a balancing of
impacts between potential routes and selection of the route which reasonably minimizes the
adverse consequences of the transmission line. Section 56-46.1 B of the Virginia Code provides
that “[a]s a condition to approval [of a proposed transmission line] the Commission shall
determine that the line is needed and that the corridor or route the line is to follow will

reasonably minimize adverse impact on the scenic assets, historic districts and environment of

' Even DHR apparently underestimated the impacts of the Alternate Route based on its reliance on statemnents in the
DVP Application (as filed) that no new right-of-way will be required and that only five acres of trees would be
cleared.
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the area concerned....”” Section 56.46.1D provides that ""environment' or 'environmental' shall be
deemed to include in meaning *historic". In applying these statutory routing criteria, the
Supreme Court of Virginia has recognized that route selection does not simply mean the shortest,
cheapest route. Board of Supervisors of Campbell County v. Appalachian Power Co., 216 Va.
93, 104-05, 215 S.E.2d 918, 926 (1975). As explained by the SCC, the Commission will
“consider[] each statutory, criterion on an individual basis and as part of the whole, in light of all
the relevant statutory criteria and with regard to the concerns raised by the parties and public
witnesses.” See Application of Virginia Elec. & Power Co. d/b/a Dominion Virginia Power,
Case No. PUE-2005-00018, Final Order at 9 (Feb. 15, 2008) (citing Application of Virginia Elec.
& Power Co. d/b/a Dominion Virginia Power, Case No. PUE-2002-00702, 2004 S.C.C. Ann.
Rept. 347, 349 (Oct. 8, 2004)).

As discussed above, the record evidence establishes that the Southern Route minimizes
the adverse impact on scenic assets, historic districts, and the environment of the area concerned.
The Southern Route utilizes existing transmission line right-of-way, including widening of this
right-of-way in some areas, in which a transmission line has existed for nearly three decades.
The comparison of the impacts posed by each route should not be predicated on a mathematic
tabulation of the number of affected scenic, historic and environmental assets, but on a
qualitative analysis of the impacted assets for each Route. Tr. 4492-4494. As noted by the
Hearing Examiner, reliance on the numerical values in Table 4.1 of the Application, as urged by
some, would be misplaced.

First, in light of the VDOT testimony and DVP's cost estimate assumptions, Table 4-1
understates nearly every important figure relating to the Alternate Route. VDOT has testified

that DVP cannot use the highway right-of-way as presumed in Table 4.1. As a consequence,
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Table 4-1 understates by more than 500 acres the amount of new right-of-way needed to
construct the line along the Alternate Route. It also understates by up to 248 acres the amount of
forest land to be cleared. Table 4.1 also does not accurately capture the adverse impacts that the
Alternate Route would have on adjoining residences, landowners, historic and scenic assets, and
the environment, and also provides no assessment of the qualitative impacts of each Route.
Simply put, the record evidence and VDOT testimony has rendered the Table 4.1 values for the
Alternate Route grossly understated. Presumably, it is for this reason that DVP now has
determined that the Alternate Route is no longer viable.

Moreover, Table 4.1 does not reflect the considerably lower qualitative impact of the
Southern Route. As stated by Mr. Welter concerning the Southern Route:

The point here is that the initial impact has occurred. There was a line

built. It’s there. To the extent people say that they’re concerned with

having a line near their house, that line exists today. To the extent they’re

concerned about their view, their view includes a line today. To the extent

that there may be an impact on historic resources, there is an impact today.

We are changing that only slightly by building a line next to an existing

line relative to building a line where there is none whatsoever. That’s why
this is an incremental [impact]. The initial impact has occurred.

Tr. 4425-26. As such, a numerical tally of the scenic, historic, environmental and residential
assets along the Southern Route and Alternate Route represents an overly simplistic and flawed
comparison of the adverse impacts presented by each transmission line route. Rather, the proper
focus is the degree to which the scenic, historic and environmental assets are qualitatively
affected by the transmission line.

Applying the proper analysis, the record evidence establishes that the Southern Route
imposes incremental impacts, many of which can be mitigated or eliminated, while the Alternate

Route imposes new and irreparable impacts on some of the most scenic, pristine and well
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protected countryside in Virginia. That the Southern Route introduces an incremental impact to
an existing transmission line corridor, rather than completely new impact, reasonably minimizes
the impact of the transmission line in accordance with Section 56-46.1B of the Code.
CONCLUSION

For the foregoing reasons, in light of the tremendous difference in adverse impacts
between the Proposed Route and Alternate Route, the unlikelihood that VDOT will grant a
special exception for the Alternate Route, and DVP's subsequent request to remove the Alternate
Route from consideration, the Commission should adopt the recommendation of the Hearing

Examiner and not select the Alternate Route,
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